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D e ar Att or n e y G e n er al B arr a n d Mr. Ci p oll o n e:  
 
I a m d e e pl y tr o u bl e d  b y Pr esi d e nt  Tr u m p ’s r e c e nt ass erti o ns t h at his a ut h orit y t o o v erri d e st at es’ 
i n d e p e n d e nt r es p o ns es t o t h e C O VI D-1 9 crisis is “t ot al ,”  a n d I writ e t o r e q u est c o pi es of all 
d o c u m e nts pr o d u c e d b y t h e D e p art m e nt of J usti c e a n d t h e W hit e H o us e C o u ns el’s Offi c e 
arti c ul ati n g t h e l e g al b asi s, if a n y e xists, f or s u c h s w e e pi n g cl ai ms of a ut h orit y.   A n y s u c h l e g al 
o pi ni o ns or m e m or a n d a m ust n ot b e all o w e d t o o p er at e as a s e cr et b o d y of l a w a n d m ust b e 
dis cl os e d f or C o n gr ess t o ass ess t h eir fi d elit y t o t h e U. S. C o nstit uti o n.  
 
O n A pril 1 3, 2 0 2 0, d uri n g a bri efi n g wit h t h e W hit e H o us e C or o n a vir us T a s k F or c e, Pr esi d e nt 
Tr u m p t hr e at e n e d t o us e his “ ulti m at e a u t h orit y ” t o r e o p e n t h e U nit e d St at es, a n d cl ai m e d t h at 
his a ut h orit y t o r es ci n d or o v erri d e st at es’ i n d e p e n d e nt p u bli c h e alt h a n d e m er g e n c y m e as ur es 
d uri n g t h e C O VI D -1 9 p a n d e mi c is “t ot al. ” 1   At t h e s a m e bri efi n g, Vi c e Pr esi d e nt P e n c e 
c o n c urr e d wit h t h e Pr esi d e nt’s ass erti o n of t ot al a ut h orit y, st ati n g t h at “t h e a ut h orit y of t h e 
Pr esi d e nt of t h e U nit e d St at es d uri n g n ati o n al e m er g e n ci es is u n q u esti o n a bl y pl e n ar y. ” 2  
 
T h es e ass erti o ns a p p e ar t o dir e ctl y c o ntr a di ct b ot h t h e l ett er a n d s pirit of t h e C o nstit uti o n, a n d 
t h e y h a v e b e e n f or c ef ull y r ej e ct e d b y l e g al s c h ol ar s a cr oss t h e p oliti c al s p e ctr u m.3   T h e y al s o 

                                                           
1  R e m a r k s b y P r esi d e nt Tr u m p, Vi c e P r esi d e nt P e n c e, a n d M e m b ers of t h e C o r o n a vir u s T a s k F o r c e i n P r ess 
B ri efi n g , W hit e H o us e , (is s u e d A pril 1 4, 2 0 2 0), htt p s:// w w w. w hit e h o u s e. g o v/ bri efi n g s -st at e m e nts/r e m ar k s -
pr esi d e nt -tr u m p-vi c e -pr esi d e nt -p e n c e -m e m b er s -c or o n a vir u s -t as k-f or c e-pr ess -bri efi n g -2 5/ . (O n A pril 1 6, 2 0 2 0, 
Pr esi d e nt Tr u m p a b a n d o n e d his t hr e at t o o v erri d e t h e n ati o n’s g o v er n or s o n d e ci si o ns r el at e d t o w h e n t o r es ci n d st a y 
at h o m e or d er s a n d r e o p e n b usi n es s es, b u t still cl ai m e d t h at i n d oi n g s o h e w as e x er cisi n g his dis cr eti o n, st ati n g “ w e 
will all o w t h e m t o d o t h at. ” ) 
2  I d.  
3  S e e, e. g., Tr u m p s a ys his ‘ a ut h o rit y is t ot al.’ C o n stit uti o n al e x p erts h a v e ‘ n o i d e a’ w h er e h e g ot t h at. T h e 
W as hi n gt o n P o st, ( A pril 1 4, 2 0 2 0), htt p s:// w w w. w as hi n gt o n p o st. c o m/ n ati o n/ 2 0 2 0/ 0 4/ 1 4/tr u m p -p o w er -c o n stit uti o n -
c or o n a vir us/ . 
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r ais e s eri o us q u esti o ns a b o ut w h at l e g al a d vi c e t h e Pr esi d e nt a n d Vi c e Pr esi d e nt m a y h a v e 
r e c ei v e d b ef or e p u bli cl y ass erti n g al m ost li mitl ess a ut h orit y to eff e cti v el y s us p e n d f e d er alis m 
a n d o v err ul e st at e g o v er n ors a n d p u bli c h e alt h offi ci als d uri n g a p a n d e mi c.  
 
P oli ci es of pr e vi o us a d mi nistr ati o ns r o ot e d i n o v er br o a d a n d ill e g al ass erti o ns of e x e c uti v e 
p o w er h a d b e e n s e cr etl y j ustifi e d b y cl assifi e d Offi c e of L e g al C o u ns el ( O L C) m e m or a n d a, s u c h 
as t h e fi v e O L C o pi ni o ns o n t ort ur e, i nt err o g ati o n, a n d d et ai n e e tr e at m e nt t h at w er e l at er 
wit h dr a w n, as w ell as f o ur o pi ni o ns r el at e d t o t h e w arr a ntl ess wir et a p pi n g pr o gr a m k n o w n as 
S T E L L A R WI N D.   T h e f a ct t h at C o n gr ess a n d t h e A m eri c a n p u bli c l e ar n e d a b o ut m a n y of t h es e 
s e cr et O L C o pi ni o ns –  w hi c h ar e bi n di n g o n t h e e x e c uti v e br a n c h –  o nl y y e ars aft er t h e y w e nt 
i nt o eff e ct m e a ns t h at t h e e x e c uti v e br a n c h w as eff e cti v el y o p er ati n g u n d er a s e cr et b o d y of l a w 
t h at w as i n dir e ct c o nfli ct wit h p u bli c l a ws a n d t h e C o nstit uti o n. 4   T h at i s a ntit h eti c al t o a 
f u n d a m e nt al pr e mis e of A m eri c a n d e m o cr a c y: t h at all br a n c h es of g o v er n m e nt ar e b o u n d b y t h e 
s a m e l a ws, w hi c h i n t ur n ar e b o u n d b y t h e C o nstit uti o n.  
 
I ass u m e t h e Pr esid e nt di d n ot m a k e a n u n pr e c e d e nt e d ass erti o n of “t ot al ” a ut h orit y w hil e 
bri efi n g t h e A m eri c a n p e o pl e o n t h e o n g oi n g C O VI D -1 9 p a n d e mi c wit h o ut h a vi n g b e e n 
i nf or m e d b y his n ati o n al s e c urit y st aff, t h e D e p art m e nt of J usti c e, or t h e W hit e H o us e C o u ns el’s 
Offi c e o n t h e s c o p e a n d li mit ati o ns of e x e c uti v e a ut h orit y d uri n g a n ati o n al e m er g e n c y.   I n d e e d, 
w h e n as k e d a b o ut t h e l e g al b asis f or t his ass erti o n, Pr esi d e nt Tr u m p s ai d t h at his a d mi nistr ati o n 
w o ul d “ writ e u p p a p ers ” a n d pr o vi d e a “l e g al bri ef ” t o e x pl ai n it. 5   It i s t h er ef or e ess e nti al t h at 
C o n gr ess b e m a d e i m m e di at el y a w ar e of, a n d bri ef e d i n d et ail a b o ut, a n y s u c h e x e c uti v e br a n c h 
l e g al m e m or a n d a or o pi ni o ns r el at e d t o t h e Pr esi d e nt’s ass erti o n of “t ot al ” a ut h orit y d uri n g a 
n ati o n al e m er g e n c y.   T o w h at e xt e nt d o es t h e  a d mi nistr ati o n b eli e v e t h e Pr esi d e nt is a bl e t o 
o v erri d e d e cisi o ns a n d or d ers of st at e g o v er n ors, a n d w h at ot h er li mit ati o ns, if a n y, d o es t h e 
C o nstit uti o n a n d r el e v a nt st at ut es pl a c e o n t h e Pr e si d e nt’s cl ai m e d “t ot al ” a ut h orit y ?  
 
T o u n d erst a n d t h e Tr u m p a d mi nistr ati o n’s vi e ws o n t h es e criti c al c o nstit uti o n al q u esti o ns, I 
r e q u est c o pi es of all l e g al o pi ni o ns, m e m or a n d a, a n d a n y ot h er d o c u m e nts pr o d u c e d b y t h e 
D e p art m e nt of J usti c e a n d t h e W hit e H o us e C o u ns el’s Offi c e arti c ul ati n g t h e l e g al b asis, if a n y 
e xists, f or t h e ass erti o ns b y b ot h Pr esi d e nt Tr u m p a n d Vi c e Pr esi d e nt P e n c e t h at t h e Pr esi d e nt’s 
a ut h orit y t o o v erri d e st at es’ C O VI D -1 9 e m er g e n c y m e as ur es is “t ot al ” a n d “ pl e n ar y. ”  
 
Pl e as e pr o vi d e s u c h c o pi es as s o o n as p ossi bl e , a n d n o l at er t h a n M a y 5 , 2 0 2 0. T o t h e e xt e nt t h at 
a n y i nf or m ati o n m ust b e pr o vi d e d i n a cl assifi e d f or m at, pl e as e l et m y offi c e k n o w a n d t h e n 
pr o vi d e it t o t h e Offi c e of S e n at e S e c urit y.  
 
T h a n k y o u f or y o ur att e nti o n t o t his m att er.  

                                                           
4  Al e x A b d o, S el e cti v e Di s cl o s u r e of O L C O pi ni o n s I s n’t E n o u g h , J ust S e c urit y, ( D e c. 2 0, 2 0 1 9), 
htt p s:// w w w.j ust s e c urit y. or g/ 6 7 8 2 8/s el e cti v e -dis cl o s ur e -of -ol c -l e g al-o pi ni o n s -is nt-e n o u g h/ . 
5  R e m a r k s b y P r esi d e nt Tr u m p, Vi c e P r esi d e nt P e n c e, a n d M e m b ers of t h e C o r o n a vir u s T a s k F o r c e i n P r ess 
B ri efi n g , W hit e H o us e, (is s u e d A pril 1 4, 2 0 2 0), htt p s:// w w w. w hit e h o u s e. g o v/ bri efi n g s -st at e m e nts/r e m ar k s -
pr esi d e nt -tr u m p-vi c e -pr esi d e nt -p e n c e -m e m b er s -c or o n a vir u s -t as k-f or c e-pr ess -bri efi n g -2 5/ . 
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Si n c er el y,  
 
 
 
 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _       
P atri c k L e a h y         
U nit e d St at es S e n at or  
 
 


